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If you have violated your rental agreement (for example, by
not paying rent):

The landlord has the right to ask you to leave.

The landlord might do this in writing or in person or by telephone.
Any method is acoeptable. Witing is not required.

The landlord can specify any date he or she prefers for eviction, no
matter howv soon or late, if you have violated your rental agreement.

The landlord is not required to give you 30 days notice, or go
through any other special procedure, if you have viol ated your rental
agreementt.

Altematively, the landlord can go directly to cout and file a suit to
have you evicted, without giving you any advance notification at all.

If you have violated your rental agreement, and the landlord
has asked you to move, but you have refused:

The landlord can go drectly to court and file a suit to have you
evicted, without giving you any advance notification at all.

The landlord CANNOT physically force you out of the premises by
causing a fight, even if the Landlord is entitied to possession of the
premises.

The landlord CANNOT force you to leave by cutting off or interfering
with utilities in your name.
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If the landlord improperly cuts off utilities or changes your
locks:

You can go to court to have a judge order the landlord to restore the
utilities or unlock the premises. HOWEVER -—-

> | there is any unpaid rent, for any reason good or bad, THE
COURT WILL REQUIREYOU TO PAY THE UNPAID RENT INTO
COURT before issuing any order against the landlord. (This
assures the court that whoever is nght in the end will gettheir
nmoney.)

In no circumstances can the landlord keep your personal
belongings by locking up the premises. Even if you have
violated the rental agreement the landlord must release your
personal possessions to you.

If a landlord locks up your personal possessions ard refuses to
return them you can go to court to have a judge order the landlord
to retum your possessions. YOU WILL NOT HAVE TO POST THE
UNPAID RENT INTO GOURT IN ORDER TO GET THIS RELIEF.

When a landlord goes to Magistrate Court and files a
"Wrongful Occupation" lawsuit to have you evicted:

The court will schedule a hearing date when the landlord files the
suit. The lavvsays that the court hearing must take pace within ten
days from the day the landlord filed the sut.

After the landlord files the sut, the legal papers then must ke
delivered ("served') on you. Usually this is done by a dgouty sheriff,
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but it can be done by someone €else, including an employee of the
landlord.

Many times the legal papers will not be delivered to you until just
one or tvwo days before (or even the day before!l) the court hearing.

If you can show the magistrate why you do not have
enough time to collect records or information, then you may
be able to get a postponement.

You should askfor a postponement as soon as possible after getting
the lavvsuit papers.

For exanple, if you need to subpoena witnesses to come to the
hearing, you need time. Youwill have to go get the subpoenas from
the court, give themto the sheriffs deputy or other person whowill
deliver the subpoenas (and pay that person the required fee for
ddlivery of subpoena), and have them delivered far enough ahead of
time that the witness can arrange his or her schedule to be at the
hearing.

If you feel you have a defense to the case, you should file an
"Answer" with the Court giving your side of the story. A
copy of this must be mailed to the landlord, at the address
the landlord put on the lawsuit papers.

If you feel you have a defense to the case, and you would
prefer to have the case heard by a judge (who is a lawyer)
instead of a magistrate (who is not a lawyer), you may have
the right to "REMOVE" the case to Circuit Court.
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You can get forms to "remove the case' from the Magistrate Court
clerk.

In order to remove the case, at least $300 Nmust be involved in the
case. That is, the claimed back rent must be at least $300, or the
value of future rent that you wish to stay and pay nust amount to

at least $300.
If you "remove" the case to Circuit Court:

Usually the Circuit Court will schedule a hearing within 7 to 10 nore
days. The Circuit Court will serd a letter to you and the landord
telling you what the date andtime o the court hearing will be.

If you wish to have a jury trial in your case, you must make
this request in writing at the time you file your Answer.

When you go to the hearing in your case, be aware that this
is your only chance to tell your story. This also means it is
your obligation to bring the information the court needs to
make a correct decision:

Bring all your records, documents, letters, pictures, witnesses and
other evidence to showv the judge your side of the story.

If you need to subpoena witnesses to come testify at the hearing,
you nust go the court ahead o time to get the subpocenas.

If you win your case (by showing you paid your rent, or that
the landlord failed to maintain the place in safe condition),
then you will not have to move.

Appalachian Legal Services
922 Quarrier Street, 4th Floor
Charleston, WV 25301
3434481




"I nformation Abaut BEvictions' Page 7

You will have to pay rent for all time that you actually occupy the
premises.

If you lose your case, the magistrate or judge will tell
the date on which you must leave.

That is up to the choice of the magstrate or judge, and will deperd
upon the facts of the case. If you hawe '"nocasé€' atall, you may be
told to vacate "immediately." Or you nmay ke given a wweek, or 10
days, or urtil the end of the nonth, or whatever the magistrate or
judge feds is appropriate.

If you lost your case in magistrate court, you have
automatic right to appeal your case to Circuit Court.

You must file your Notice of Appeal within 20 days from the date of
the decision in Magistrate Court. If you file the appeal before the Set
Out Date, the appeal automatically stops the Set Out order until the
Circuit Court makes a decision.

If a magstrate writes "No Apped of Possession” or sonething like
that, and the clerk will not let you file an appeal, come to
Appalachian Legal Services for assistance.

The Circuit Court usually will schedule the appeal hearing very
quickly. The Grcuit Court will send a letter to both sides telling you
the date and time of the appeal hearing.

This appeal hearing is another chance to tell your side of the story.

you

the
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There is no transcript of what was said in magistrate court, so the
judge nmust hear the testimony of the twwo sides.

Bring all your records, docurments, letters, pictures,
witnesses and other evidence to showv the judge your
side of the story.

If you need to subjpoena witnesses to come testify at the
hearing, you must go the court ahead of time to get the
subpoenas.

You cannot ask for a jury trial on an appedl.

If the judge or magistrate rules against you and tells you a
date by which to be out, you can remain until that date.

If you do not leave by that date, then you may be "set out" by the
sheriff. This means that a sheriff's deputy will come to your rental
premises on the "set out date." If you are still in the premises when
the sheriffs deputy arrives, then the landlords employees will
physically put all of your possessions out on the sidevvalk outside the
premises.

The sheriffs deputy is there to assure that there are no
fights, that the landord's employees do not do anything
improper, and to assure that your possessions really are
set aut.

In "VWrongful Occupation" eviction cases, the court may in its initial order
schedule the "set out day' AND also direct the sheriff to go out on "set out
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day'toenforce theorder. This isall dore inoneorder, andis autormatically
carried out by the sheriff.

In other types of eviction cases ("Unlawful Detainer' and "ectnent"
cases), the sheriff does not autoratically enforce the set out order.
The landlord has to go back to the Court, report that the tenant has
not departed as ardered, and request that the sheriff enforce the
order to vacate.
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Sunmmary of Process

Landlord files case

Papers served on tenant

Decide whether to remove Rerove to Gircuit Court

Megistrate Court hearing

Decision with evict date if Appeal, to Circuit Court

Circuit Court hearing

Decision with evict date

Set-Out Date
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